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cA Milestone in Legal Education 


It ts rather a coincidence that the interesting discussion by Dean Harno 
on the desirability of closer cooperation between the agencies which bear on 
the subject of legal education and bar admissions should have come to the editor 
about the same time as the report of the meeting held in New York City to 
formulate a plan for a State Council on Legal Education. As President of the 
Association of American Law Schools, Dean Harno speaks with considerable 
authority and, while in his article he ts expressing his own views rather than 
those of the Association, there can be no doubt that his opinion on this sub- 
ject ts shared to a great extent by most of the leading law school deans. It 
would thus seem that a movement of this kind, wherever started, would meet 
with the ready cooperation of the law schools. It has long been apparent to 
students of the subject that there has been too little interchange of ideas between 
bar examiners and law teachers, and the joining of bar association committees 
with representatives of both has obvious advantages. The New York con- 
ference marks a turning point tn these relationships, which ts of unquestionable 


stgnificance. 





Building a Better Bar 


A Discussion of Bar Personnel and the Coordination 
of Agencies Affecting It 


By ALBERT J. HARNO, 


President of the Association of American Law Schools and Dean of the 
College of Law of the University of Illinois 


There are in existence today various agencies which exert influences 
over the type of individual who is given the privilege of entering the pro- 
fession, and others which act to purge the profession of him, when, after 
his admission, he has become undesirable to it. These agencies are, for 
the most part, recent in origin. In fact, several have come into existence 
during the life and memory of living members of the bar. While they differ 
one from the other in origin and in function, they have as a common ob- 
jective the improvement, ethically and mentally, of the Bar’s personnel. 


Lawyers have been the object of criticism since first they made their 
appearance, but not until they had become group conscious and organized 
did they become articulate on this issue. In associations they began to 
discover their weaknesses and their strength. Once launched, the move- 
ment toward bar organization spread rapidly into a network of state and 
local associations and a national association. These associations, while 
they devote time to the discussion of problems inherent to the profession, 
and to matters social, give attention to definitions of professional objec- 
tives. They have formulated codes of ethics; they have been influential in 
setting standards for admission to the bar; they have advocated the dis- 
barment of undesirable members; and, through committees and represen- 
tatives, they have pressed these issues before the courts. Many of their 
efforts, no doubt, are futile and ill-conceived. Much that is desirable they 
leave untouched and undone. But with all, they are today conscious, at 
least on the part of many of their leaders, that the bar must improve its 
situation in the public esteem or relinquish its position of leadership in 
public affairs. And with this there has come a feeling, faltering at first but 
growing in intensity, that one of the faults of the profession lies in the 
ethical and mental caliber of its membership. 


Evidence is not wanting that the bar today regards the acquisition of 
a higher grade personnel as one of its primary problems. The American 
Bar Association has created an active Council on Legal Education. That 
Association has taken its position, through its recommendations on the pre- 
liminary training of aspirants to the profession, definitely in favor of a 
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better trained bar. Through its Council on Legal Education it has initiated 
a scheme under which the law schools of the country are being inspected. 
In this program only those which meet the minimum standards set by the 
Association are placed on an approved list which is made public. State 
associations also commonly have committees on legal education. Further, 
they have grievance committees which hear complaints bearing on unpro- 
fessional conduct. Some of these committees are commendably active in 
purging the profession of those who are unworthy. Surely the bar never 
before has seen so clearly that finer grain in its membership is essential to 
the profession. 


These movements have not come easily. At times the passage has 
been through dark and troubled waters, which have slowed up navigation. 
Impetuous individuals have chafed under the delays. The heartening 
feature has been that movement has been onward. Let those who have 
felt the tediousness of the journey mark the progress made in the last de- 
cade. Much is to be done, but the promising fact is that the bar sees the 
problem and is accepting the task as its own responsibility. 


So much for the bar and its interest in this issue. It is vitally con- 
cerned for the problem inherently involves it and its welfare, but it is not 
the only agency at work. Many influences are active in shaping the type 
and character of our bar. If an exhaustive study were to be made of this 
subject one, in all probability, would need to go far afield to investigate 
sociological, particularly environmental, economic and psychological in- 
fluences. Possibly individuals whose fathers were lawyers are more likely 
to go into the profession than others. Possibly, through parental contacts 
such individuals will have absorbed that which will make entrance to pro- 
fessional life and ways of thinking easier and more natural for them 
than for others. Questions might be raised as to the mental and ethical 
caliber of lawyers coming from a background of American traditions as 
against those from families of.foreign traditions; as to the bearing on 
the choice of a legal career of the economics and social position of the 
parents of lawyers; as to mental aptitudes for law; as to the legal tem- 
perament, and so on. 

There cannot be any doubt that many interacting forces shape a man’s 
course into the profession and his career after he has entered it. Studies of 
these forces, if intelligently and seriously made, would be tremendously 
interesting and informative. The purpose here, however, does not contem- 
plate such investigations. Our immediate concern is to single out some 
of the agencies, of organization and political origin, which are at work 
influencing and moulding the type and character of the bar, and specifically 
to consider the activities to that end, and their relations to each other, of 
bar associations, of which mention has been made, law examining boards, 
character and fitness committees, and law schools. 
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Preparation for the bar today is, in the main, in the law schools. The 
apprenticeship system has given way to them and they are performing 
functions of growing importance and influence bearing on the initial stages 
of a lawyer’s technical training. Since they recruit the profession, what 
does it expect of them? The American Bar Association has issued its rec- 
ommendations which constitute a yard stick by which a school is to be 
measured. This was an announcement of tremendous importance, but 
there are other questions with which law schools are struggling and which 
should interest the profession. 


What are and should be the objectives in legal education? Should 
law schools project their courses of study on the level of the law as prac- 
ticed? Or should they set their aim on an ideal level? What source 
materials should they draw on in preparing students best to cope with 
problems in the present affairs of life? Should they rely on case and text 
materials? What emphasis should they place on the method of logic and 
the doctrine of starve decisis? Should stress be placed on changing social 
and economic conditions as factors contributing to and influencing the de- 
cisions of courts? What should be the attitude of law schools as to the 
type of person who is given the privilege to secure a legal education? What 
should be his background and his mental and ethical qualifications? What 
should be the relation of law schools to the profession and to the public? 
What their relation to law examining boards? 


The relation of law schools to law examining boards presents a pecu- 
liar issue involved in the larger one relating to the type and character of 
individuals who pass from the gateways of law schools into those of the 
profession. Should law schools fashion their courses of study on the 
level of the bar examination questions? These examinations constitute 
another yard stick for the schools. Obviously, no law school wishes the 
distinction of having its graduates consistently failing bar examinations. 
In fact, it could not long exist if such were the case. On the other hand, 
probably no member of an examining board would propose that a law 
school plan its program with the bar examination as its sole objective. 
And yet why should a school not do so since that is the principal hurdle 
its graduates must cross on the way into the profession? Perhaps the 
answer lies in the fact that no bar examination can adequately test all the 
qualities a conscientious law faculty seeks to inculcate in its graduates. 


There should not be overlooked in this discussion the individual on 
whom these agencies are bringing their forces to bear. In a measure, 
he is clay in their hands to be moulded and accepted or rejected. His 
welfare, though, calls for consideration. Through successive stages he 
passes from one agency to another. If passed by each without adequate 
consideration of his qualifications, an injury may be done not only to him 
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but to the public on which he is foisted. On the other hand, if he is rejected 
without competent appreciation of his qualities, injury likewise is done 
him, and the public is denied a useful servant. Further, if one agency 
does its work poorly, the good work of the others suffers. 


That these agencies are performing useful services no one probably 
will deny. That they are not now working up to the measure of their 
capabilities they themselves would be the first to admit. Recently a Con- 
ference of Bar Examiners was organized, composed of the members of 
the various law examining boards and character committees. This organ- 
ization promises to be one of usefulness. In this day of questionnaires, 
clubs and associations one hesitates to suggest another organization. The 
answer is that though there are too many organizations, there are too 
few useful ones, and if one such can be projected, there should be no 
faltering in urging it. What is suggested here is a coordinating com- 
mittee or body made up of representatives of the various agencies men- 
tioned in this discussion. 

Without doubt, the aim of the agencies is a common one, but can it 
be said that their work is properly coordinated? Working separately as 
they do, this is very unlikely. Possibly the law schools are not recruiting 
the bar with well and all-around trained men. But does the bar fully 
understand the position of the law schools? And, vice-versa, do the law 
schools understand the bar? Any coordinating group, no doubt, would 
seek a basis for understanding, and each agency would be enriched 
through a comprehension of the problems of the others. The bar de- 
mands of its members adherence to its ethical standards. Law schools 
are in full accord. But do they understand each other on methods which 
will promote that end? 

Similarly a better understanding between law examining boards and 
the bar is desirable. Are the methods of examining boards correlated 
with those of the schools? Complaint is heard that examining boards 
do not set their examinations so as to test adequately the products of the 
schools. Do the two agencies understand each other’s methods? Char- 
acter and fitness committees may pass or refuse a high percentage of ap- 
plicants. Have they sufficient data on which to act? Are they serving 
a useful purpose? Can any person or group of persons prophesy, other 
than in exceptional cases, an applicant’s professional character before 
he has performed a single professional act? Is not a person’s professional 
character more likely to be made after he enters the profession? If that 
is the case, does not professional character become a primary concern for 
the bar and not for character committees and schools? Does the bar 
sufficiently purge itself of unprofessional members? No doubt, a co- 
ordinating group could do much toward settling responsibility for fault 
and remissness. These are questions it might think about. 
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The Carnegie Annual Review for 1931 


A prominent part of the Annual Review of Legal Education for 1931, 
which is just being issued by the Carnegie Foundation for the Advance- 
ment of Teaching, is devoted to The National Conference of Bar Exam- 
iners and, with the permission of the author, Mr. Alfred Z. Reed, this 
portion is reprinted here. In addition to a discussion of our organization, 
Mr. Reed has reviewed in his present publication the work which the 
Foundation has done on the subject of legal education. The usefulness 
of this intensive effort, spread over a period of nineteen years, is indi- 
cated by the fact that there have been approximately ten thousand requests 
during the last ten years for the four principal studies on the subject of 
legal education which the Foundation has put out. This, of course, does 
not include the Annual Reviews which have been published regularly for 
the last five years nor the annual reports of the Foundation which have 
also contained considerable material on legal education from 1914 on. 
Through these publications of the Foundation a more comprehensive view 
of the development of legal education in this country can be obtained 
than through any other single source. 


The Review contains the usual valuable statistics on law schools and 
a comprehensive table showing bar admission requirements in the United 
States, Canada and Newfoundland. The changes which have taken place 
during the last year are fully set out and constitute material of consider- 
able interest to bar examiners. 


In discussing the future work of the Foundation on legal education, 
Mr. Reed indicates an intention, through the Division of Educational 
Enquiry of the Foundation, to devote increasing attention to other pro- 
fessions and possibly to make a comparative study of different branches 
of professional education. The legal profession has already profited much 
from a study of medical education and, indeed, it was chiefly because 
of the profound influence of Dr. Flexner’s survey of the medical schools 
of this country that the American Bar Association requested the Founda- 
tion to make a similar survey of law schools. The progress of the 
American Medical Association in raising the standards of education in 
that branch of learning has been an example which the American Bar 
Association is even now striving to emulate, and there are undoubtedly 
many other lessons which we can learn from the other professions. 


Mr. Reed further expresses a desire to pass on.into the hands of the 
legal profession burden of the statistical work, which he has so ably or- 
ganized, and while the Foundation doubtless has a right to feel that it 
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should have no permanent responsibility in this matter, it is certainly to 
be hoped that it will continue the compilation and publication of accurate 
statistics on law schools and on rules for admission to the bar until the 
profession itself is prepared to take over this work. After suggesting 
that The National Conference of Bar Examiners may in time be able to 
take over this task, Mr. Reed continues: 


“There is more than one reason for the backwardness of American 
lawyers in developing a system of professional supervision and control 
comparable with that of the legal profession in other countries, and of at 
least one other profession in this country. A highly important contribut- 
ing cause, however, has been the effect of our federal system of govern- 
ment in dividing the nation into now forty-eight separate states, besides 
the District of Columbia and outlying territories or possessions. This 
division has not only bred the confusion of legal precedents that the 
American Law Institute is now struggling to reduce, but has also fostered 
provincialism in the organization of the profession. It was not until 
1878 that the American Bar Association was formed as the first national 
organization of legal practitioners, and not until 1900 that the Associa- 
tion of American Law Schools was founded. Efforts to supplement this 
latter organization by a national body of bar examiners were made the 
same year, and repeatedly since, but have never borne permanent fruit. 
As compared with law school teachers, any organization of bar examiners 
faces two especial handicaps: 


“First, The number of bar examiners (including all administrative 
officers of bar examining boards) who devote all, or even a substantial 
part, of their time to this professional activity is still exceedingly small, 
in comparison with the increasingly numerous body of full-time law 
teachers. 


“Second, Owing to the fact that these boards are official bodies, it is 
more difficult for them than it is for law schools to secure financial grants 
or appropriations for the expenses incidental to a national organization. 


“These are continuing obstacles, with which the present Conference 
of Bar Examiners, equally with its predecessors, must reckon. On the 
other hand the conditions under which this new experiment is launched 
are much more propitious than were those of a generation ago. In 1900, 
the organization committee of the first Conference was able to discover 
only nineteen state boards of bar examiners in the entire country. Today, 
forty-five states besides the District of Columbia have central boards or 
committees especially devoted to the examination of applicants for ad- 
mission. Even in the other three instances, the body which, among other 
functions, is charged with this responsibility serves the entire state; the 
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eld evil of local examining boards, maintaining different standards in 
different parts of the state, has been all but completely remedied; only in 
Pennsylvania and in Arkansas do relics of the original local-board system 
survive, and at least in Pennsylvania the survival is not an evil. Thanks 
to the efforts, moreover, of the American Bar Association and of other 
agencies, there has been great progress in the development of a national 
point of view; bodies whose mechanism and procedure have grown up 
independently of one another have come to realize the value of exchanging 
ideas with their neighbors. 


“This new organization has tremendous opportunities, if it is able to 
rise to them. By no means need it be regarded as primarily concerned 
with the methods and organization of written or oral ‘examinations,’ 
construed in a narrow sense. Its province is the whole process of prepar- 
ing and testing applicants for admission to legal practice. Whatever be 
the department of government—a court or a legislature—that is or ought 
to be ultimately responsible for determination of standards, the state 
board of bar examiners is the special organ to which we must look for 
expert formulation of new rules. It is all very well for bar associations 
or for foundations to make suggestions, but it is not in human nature 
that such suggestions should always be welcomed. They run the risk of 
being interpreted as irresponsible criticism of the officials who have borne 
the burden and heat of the day. It would be much better if the initiative 
in each state could be taken by the boards of bar examiners themselves, 
under the stimulus provided by the National Conference. 


“This body also enjoys an advantage in being independent of the law 
schools. It is thus not open to charges, however ill founded, of institu- 
tional self-aggrandizement when dealing with this single most important 
factor in the process of preparation for the bar. It need not shrink from 
the delicate task of discriminating between different schools, whether on 
the lines of good versus bad, or with a view to perfecting different types 
for their appropriate ends. It may, should it see fit, help to develop those 
portions of a complete preparation for legal practice that lie outside the 
province of some, and possibly of all, law schools. In addition to these 
considerations of broader concern, it will of course not fail to discuss 
the less fundamental, but important, problems of bar examination tech- 
nique. It would be an entirely logical development if it should likewise 
assume responsibility for professional statistics. 


“Time only will tell how permanently influential will be this new 
organization, and, in particular, how it will fit into the already complex 
machinery of professional supervision and professional contacts. It 
may commit itself to a program of recommendations to other bodies, and 
measure its success by the extent to which these recommendations are 
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followed. It may prefer to play the less ambitious but perhaps equally 
useful role of a forum of discussion, free from the rivalries and the 
restrictions caused by formal platforms. It may even, like its predeces- 
sors, prove to be ahead of its time, and not survive. This much, at least, 
can be declared at the outset: Its organizers have heeded the warnings 
of experience. Although it enjoys the advantages of independence, every 
effort has been made not to provoke the animosities of institutional pride. 
Its professional executive serves the Section of Legal Education of the 
American Bar Association in a similar capacity. The newly elected chair- 
man of the Section is a member of the Conference, and introduced the 
resolution in which the statistical services of the Carnegie Foundation 
were sought. The retiring president of the Association of American Law 
Schools, who is also prominent in the administration of the American Law 
Institute, delivered, at this initial meeting, a most cooperative and valu- 
able address. The present chairman of the American Bar Association’s 
Conference of Bar Association Delegates presided at this meeting, and 
the joint secretary of that body and of the American Judicature Society 
has given a warm endorsement in the columns of the latter’s Journal. 
The new Conference starts its life free from allegiance to any educational 
or professional body or creed, and yet possessing the good-will of num- 
erous highly dissimilar organizations.” 





Results in Recent Bar Examinations 


Alabama Florida Illinois 


Total Taking Examination.............. 26 41 324 
Number Passing -............... 16 0r62‘o 150r37% 159 or 49‘. 

Number of First Timers.................. 13 24 173 
Number Passing ................ 8 or 62° 8or33°% 107 or 62% 

Number of Repeaters .................... 13 17 151 
Number Passing ................ 8 or 62°: 7 or 41% 52 or 34% 
Indiana Penn. So. Dakota 

Total Taking Examination ............ 46 324 5 
Number Passing ................ 20 or 44°% 160 or 49% 4or 80% 

Number of First Timers................ . 38 99 3 
Number Passing ................ 180r47% 440r44% 3o0r100% 

Number of Repeaters —.......... sieihailich 8 225 2 
Number Passing ................ 2or 25% 116 o0r 52% 1 or 50% 

















Bar Examiner Portraits 
John B. Minor 


President of the Virginia Board of Law Examiners 


On November 20, 1868, James Russell Lowell wrote to E. L. Godkin, 
then editor of the “Nation,” in reference to payment for some of his 
contributions as follows: ‘You can make matters even by sending the 
‘Nation’ for a year to John B. Minor, Professor in the University of 
Virginia, Charlottesville. Accident has lately put me in correspondence 
with him and given me a strong feeling of respect for his character. He 
lost everything by the war, but was and is a Union man, though he went 
with his State. I have often wished the ‘Nation’ might have some circu- 
lation at the South, and here is a good chance to get at one sensible man 
there at any rate.” 

Two years before this time, at Charlottesville, Virginia, that “one 
sensible man” had a son who bore his father’s name. Professor John B. 
Minor, who was Dean of the Law School of the University of Virginia for 
fifty years, was one of the great law teachers of the post-bellum period 
and left an indelible stamp on the history of legal education in that time. 
He was known as “Old John B.” and when his son came along it was 
natural that he should be called “Young John B.” 

“Young John B.’s” early education was in local private schools. He 
took the academic course at the University of Virginia and graduated 
from the law school there in 1890. He then became an associate professor 
of law and for two years was his father’s assistant at that institution. 
In 1893 he went to Richmond, where he has continuously practiced law 
up to the present time. For ten years he was a professor of law in 
Richmond University. For many years he has held and still holds the 
positions of Commissioner in Chancery, Inheritance Tax Commissioner, 
and Commissioner of Accounts. He was appointed a member of the 
Virginia Board of Law Examiners in 1915, and has presided over that 
body since 1923. 

His courtly and courteous manner marks him as one of that type of 
southern gentlemen which has been made well known through the stories 
about the “Old South,” and his associates on the Board have a high 
respect for his scholarly mind and his keen legal insight. A democrat, 
a Liberal Episcopalian, and an inveterate foe of the type of legislation 
represented by the Eighteenth Amendment, he is a man of temperate 
habits and high character. Virginia may well be proud of having for the 
President of its Board of Examiners this distinguished son of a dis- 
tinguished father. 
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The Worm’s Turn 


An Expression of Opinion on Certain Bar Examination Questions 
by a Representative Group of Prospective Victims 














Justice Benjamin N. Cardozo of the United States Supreme Court, 
in an address some years ago at the annual Commencement of the Albany 
Law School, started out in the following vein: 


“Sir Frederick Pollock tells us in his new Essays in the Law that in 
medieval times there was a special patron saint to whom students used to 
pray that they might pass their examinations. The records do not inform 
us, he says, whether the intercession of the saint was supposed to 
strengthen the brain of the students, or soften the heart of the examiner. 
Enough that her power, whether exerted one way or the other, was never 
doubted by the faithful.” 

Certainly it has been too true in the past that luck was a determining 
factor in many bar examinations, and this has resulted on occasion in 
the admission of badly prepared students and the failure of good ones. 
The more expert bar examiners become, the more surely each student will 
receive his just deserts at their hands, and this may be listed as one of 
the main objects of the National Conference of Bar Examiners. 


A criticism of certain examination questions by law school teachers, 
bar examiners and practitioners was published in the February and March 
numbers of “The Bar Examiner” and evoked considerable interest. There 
is, however, another class which seems qualified to make valid criticisms 
of tests for admission to the bar, and that is those who are about to step 
up to the guillotine. If they have received and taken due advantage of a 
thorough law school training, their opinion as’ to what kinds of questions 
can justly be asked of them and what types of questions are unfair is 
worthy of consideration. 

In any event, such opinions cannot fail to be interesting. In order 
to get a composite opinion from this group, a list of 200 questions was 
selected from bar examinations given in eighteen states and from a few 
law school examinations, covering the four subjects of Constitutional Law, 
Wills and Administration, Bills and Notes, and Evidence. This list was 
divided, and questions in two of the subjects were sent to the deans of 
twelve high-grade law schools with the request that they be turned over 
to the Law Review Board or some selected group of law students with high 
scholastic standing, for comment and criticism. Complete returns have 
not as yet been received, but the following schools and students are rep- 
resented by the remarks here published: 
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The Student Examiners 
CONSTITUTIONAL LAW 
University of Chicago School of Law 
Committee of Cooperation with The National Conference of Bar Ex- 
aminers, Section on Constitutional Law: 


Ruth Weyand, Chairman Frank Greenberg, Secretary 
Leonard P. Aries R. A. Frank 

Lester Asher Sidney Hess, Jr. 

Lommen D. Eley B. McDougal 


University of Wisconsin School of Law 


Law Review Editors: 
Miles Lambert, Editor Mary Eschweiler, Note Editor 
Lehman C. Aarons, Sec’y Gordon Sinykin 
Theophil C. Kammholz Marvin P. Verhulst 
Louis Meldman Francis J. Wilcox 
Yale University School of Law 


Yale Law Journal Editors: 


Gordon B. Tweedy C. Harold Taylor 
Albert R. Connelly 


Duke University School of Law 


Duke Bar Association: 
M. E. Ward Mark Edwards 
S. F. Nicks, Jr. 


BILLS AND NOTES 
Harvard University Law School 
Harvard Law Review Board: 
Richard G. Pettingill Morris M. Schnitzer 
University of Illinois College of Law 
Five Senior Members of the Order of the Coif. 
New York University School of Law 


Law Review Board: 


L. Pfeiffer Maer Levey 
Solomon Piratensky Samuel D. Harris 


The following general suggestions were made by these students in 
reference to examination questions: 
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University of Chicago 


“The Committee recommends that bar examination questions in Con- 
stitutional Law, as well as in other fields, be framed with the following 
considerations in mind: 


(1) The question should be short and involve only one point. 


(2) The facts should be stated in terse, simple sentences with a 
minimum of dates and names. 


(3) The issue should be raised in a clear cut manner. To accom- 

plish this the defense relied upon should be definitely stated. 
The question should not simply set out facts and ask for the 
judgment. 
The question should be of a type which requires an answer 
based upon an exercise of the faculties of thought and reason; 
it should emphatically not be of a type which can be answered 
equally well by an ignoramus who has learned to parrot phrases 
in a correspondence school and a student who has spent a great 
deal of money and effort in a university law school learning to 
reason, to apply information to various fact relationships. 


The questions should not require a memory knowledge of either 
the state or federal constitutions. (Three of the eight members 
dissent.) 

(6) Sufficient time should be given but not such an excess as will 
shake the confidence of a student who cannot see enough in the 
question to justify excessive time allotment. 


“The committee wishes to emphasize very strongly their opinion that 
questions must not stop at asking for a definition. If bar examiners 
sincerely desire their bar examinations to be efficient in weeding out 
applicants without adequate training they should throw out all questions 
of the type of numbers 1, 6, 11, 13, 14, 18, and 32. Those questions are of 
a type which can be very efficiently crammed into the head of any person 
of sufficient literacy to read and write, and upon the examination that 
type of person will be able to display a very meaningless fund of defi- 
nitions. 

“A majority of the committee feel that an applicant for admission to 
the bar should not be held for information about his state constitution 
which can easily be found by reference to the constitution. It. should be 
sufficient that the applicant knows how to find it; he should not be re- 
quired to memorize it. The committee suggests that a copy of the state 
and Federal constitutions be furnished applicants during the examination. 
A minority feel that it is legitimate to hold an applicant for the funda- 
mentals of his state constitution. But again it should be emphasized that 
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this information should be elicited by the bar examiners through questions 
which require a reasoned answer based upon such information and not 
simply the type of question found in number 18.” 


University of Wisconsin 


“The composite opinion of the requirements of a good examination 
question is as follows: , 


(1) An analysis of the problems involved, (2) a knowledge of the 
general principles of the subject, (3) ability to apply those principles to 
new and unusual facts. 


“Questions should be clearly worded, and tricky or ambiguous phras- 
ing should be avoided. Questions should require more from the student 
than mere memory, and they should not require an accurate memory for 
details. They should not turn on narrow and specific points of law or on 
purely statutory procedure. As a rule a question should not repeat the 
facts of a case studied in class, or other well-known case. This puts too 
much of a premium on memory, besides being unfair to students who were 
not present during the class discussion of the particular case. Definition 
questions, and other questions which ask for an abstract statement of law 
without any relation to particular facts are bad, because they do not test 
potential abilities of analysis and application of principles. Questions 
which require the assumption of facts by the student are undesirable. 
The questions as a whole should be well spaced; that is they should cover 
the important parts of the subject about equally.” 


Duke University 


“A good bar examination question should be stated in hypothetical 
form in a clear and concise manner. It should be a question that tests 
the reasoning ability of the applicant for admission. Questions which 
require definitions or are of the yes and no type are disapproved. The 
question should deal with practical problems and should not require 
technical knowledge of another field such as banking, insurance, etc. It 
should not involve so many different principles of law as to be confusing 
to the student. However, several principles may well be put in one ques- 
tion. While most questions in bar examinations should cover problems 
which frequently arise, some questions might well involve a new problem 
in order to test the student’s ability to cope with an entirely new situation. 
The Uniform Negotiable Instruments Act should be controlling.” 


Harvard University 


“Questions should present broad enough implications to permit the 
application of a general background of law, rather than specific practices 
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and statutes which can better be consulted upon specific problems. Ques- 
tions should stress the application of law to a factual background, rather 
than question general conceptions in the abstract. Questions should in- 
volve a sufficient number of ‘points’ so that a failure to see one point need 
not be fatal. But true-false or yes-no questions are, in my opinion, un- 
desirable as failing to permit legal analysis. 


“Questions should be so designed as to permit legal reasoning from 
known statutory or common-law principles to situations not specifically 
covered. The use of questions testing factual knowledge of minute ques- 
tions of procedure tend to favor ‘cramming’ courses and pure memory 
work. Such questions, in my opinion, test elements that can be better 
acquired by specific research or acquaintance through practice. 


“In my own opinion, bar examination questions might well lay some 
little emphasis upon the ethical aspects of law. How this may be done is 
more of a problem.” 


Another general comment is in the following language: 


“The lawyer is primarily a social servant skilled in the technique of 
dealing with legal materials. A student is prepared for the practice of 
law when he has acquired the experience and capacity for legal reasoning. 
In failing to regard these simple truths, bar examiners exaggerate the 
inadequacies of any single written examination as a test of legal aptitude. 


“A detailed examination of one hundred questions reveals an aston- 
ishingly large percentage of yes-no questions, whose only object is to test 
the memory on some obscure point of law. A greater number of ques- 
tions, wherein detailed examination is indicated (judging from the ap- 
portionment of time) present simple problems and may be attributed to a 
confusion of decisions on the point in the particular jurisdiction. Others, 
requesting a five-minute discussion of some named branch of the law to 
which commentators have devoted volumes, are fairly characterized as 
naive. The total effort is to encourage the notion that a retentive memory 
is the important factor in legal success; a notion quickly dispelled at the 
first attempt to write a brief. : 


“Less than one-half of the questions demand reasoning from funda- 
mental principles. And many of them involve simply issues, more or less 
obscured, and unencumbered by circumstances compelling a balancing of 
interests to reach a conclusion. Others reveal a hasty draughtsmanship 
in sketchy presentation of the facts, and in indicating the desired. conclu- 
sion in terms of the question. 


“The ideal question will include all material facts concisely stated. 
The issues will be no more apparent than they are when the preliminary 
stages of gathering the facts in preparation for litigations have been com- 
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pleted. The problem will be capable of alternative approach. Any deci- 
sion will involve a progression from fundamental principles, the applica- 
tion of which is modified by circumstances creating a conflict with other 
equally well established principles, and with recognized desiderata of 
policy. Any conclusion will involve a structure, logically symmetrical, 
and buttressed against onslaughts of the opposing view, and revealing 
an appreciation for judicial method. 


“This type of question could hardly be answered in the fourteen to 
eighteen minutes usually apportioned. And the number of questions 
would necessarily be reduced to about one-fourth of their present number. 
However, assuming that the examination is to test capacity for analysis, 
the results are more likely to be accurate than the present system of pro- 
ceeding from a question on the admissibility of declarations against in- 
terest, to prior self-contradictory statements as impeaching testimony, 
to scope of cross-examination, etc.” 


University of Illinois 


“Since it is manifestly impossible to cover the entire field of law in 
the short period of time which the bar examination allows, care should 
be taken to discover what the applicant knows rather than what he does 
not know. With an average of three questions on each course which the 
bar examiners attempt to cover, detailed questions on minor points are 
not fair either to the applicant or to the public whom they are to serve 
because too much is left to the chance of happening to be prepared on the 
particular questions asked. If the knowledge of the applicant is sought, 
it should be possible to devise questions which would really test the extent 
of the knowledge in the nature of the true-false questions and in that way 
cover more territory. If it is sought to test legal reasoning and ingenuity 
questions should be given on the more important points which the appli- 
cant is sure to recognize which require originality in thought for applica- 
tion in the particular case.” 


New York University 


“The problem question is the type best suited for bar examinations. 
It should contain matter of a practical nature. The kind of a problem a 
practitioner is most likely to be confronted with should furnish a test of 
a desirable question. 


“The time element involved in answering a problem is of the utmost 
importance. The desirable question should contain a short statement of 
facts involving a number of points. The central point usually involved 
in a problem the student might detect with ease, but the test of his ability 
to analyze will become apparent if he is able to detect all the other points 
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involved, thus showing the examiner that he has a thorough understanding 
of all the points which the examiner wishes to be brought out. 


“Questions which call for categorical answers usually compensate the 
conscientious student. These questions, however, should be constructed 
with the greatest care. They should be free from assumptions and possi- 
bility of more than one construction. 


“Questions which test the memory of a student should not be encour- 
aged. A memory question does not display to the examiner the student’s 
ability at analysis. It is sometimes necessary, however, for a student to 
commit to memory so as to have as tools certain requirements which 
form the basic principles of a course. Their inclusion in an examination 
is not amiss.” 


A second general comment is as follows: 
“(1) The question should be a practical one. 


“(2) The question should have several points involved so as to test 
the ingenuity of the student to choose the relevant from the irrelevant 
material. To commit to memory by rote a series of rules of law or a set 
of definitions as given in the N. I. L. does not qualify a man to be admitted 
to the bar. A keen analysis and a legal approach to the problem pre- 
sented is much more essential. 


“(3) If an academic question is to be asked, it should be one upon 
which there is a conflict of authority. Question 37, which asks whether 
a payee may be a holder in due course, illustrates the point. There is quite 
a distinction between this type of question and the definitions asked by 
questions 14 and 15. In answering the latter a mediocre student might 
give a better answer than a brilliant one, because not trusting to his in- 
telligence the former has memorized the N. I. L. 


(4) Ambiguity in questions should be eliminated. 


“(5) Under a blanket condemnation are included all questions to be 
answered by a mere ‘yes’ or ‘no’, and those which ask for a simple defini- 
tion found in the Uniform Act.” 


A third member of the New York University Law Review Board 
writes: 
“The undesirable features of examination questions seem to me to 


fall into three general classes. They are: (1) the wording of the ques- 
tion; (2) the specific problem asked; (3) the time allowed. 
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“Apparently many questions are constructed with insufficient thought 
and study as to the exact words which should be used. Often the question 
is unnecessarily long by reason of the inclusion of facts which are not 
pertinent to the answer desired. The student taking the examination or- 
dinarily is under considerable strain and is rushed for time so that it is 
unfair to him to make him wade through unnecessary facts which only 
tend to becloud the specific problem the examiners want discussed. The 
same is true of questions which present questions the answers to which 
are not requested in the specific question asked. This too unfairly tends 
to confuse and mislead the person being examined. This objection also 
applies to factual situations which are long and involved. 


“It is not highly unusual for questions to be somewhat vague as to 
specific facts which are necessary for a complete answer or discussion 
and sometimes they are incomplete and ambiguous. Thus, although in 
many if not in most examinations the person being examined is told not 
to assume any facts, yet the very wording of the question necessarily 
forces him to disobey this injunction. And, in order adequately to discuss 
the question he is forced to assume facts for every reasonable possibility 
and frequently is confused and wastes considerable time trying to discuss 
each of these possibilities. 


“It seems to me that the examiners do not make sufficient allowance 
for the stress and strain under which the student taking an important 
examination labors. He has ordinarily spent considerable time and energy 
in preparation for the examination and is usually pressed for time during 
the examination proper. Thus he is not in a fit condition correctly to 
solve seemingly innumerable questions, whether they require memorization 
or constructive thought, while working at high speed. As indicated above 
it is my personal opinion that questions which require analysis and thought 
by the student are desirable, but sufficient time should be given to allow 
for adequate consideration and to eliminate the present necessity for hur- 
ried judgments. From all reports, it is the purpose of bar examiners to 
make the examinations as difficult as possible in every way so as to 
eliminate quickly most of the students who are not exceptionally proficient. 
But when this is done by means of requiring extreme speed it also elim- 
inates many of the good students who deserve to pass by reason of both 
their knowledge and ability but who cannot think or write quite as quickly 
as is required under the present examination system. The bar examiners 
are unquestionably justified in eliminating most of the candidates for 
admission to the bar, but the present method of eliminating them through 
a speed test called a bar examination seems to me to be an untrust- 
worthy test of ability and deservedness and to be highly undesirable.” 
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The Examination Questions 


CONSTITUTIONAL LAW 


APPROVED QUESTIONS 


The following five questions were unanimously regarded as good 
questions: 


26. In State X a statute was enacted making it a misde- 
meanor for labor organizations to exact from employers, agree- 
' ments to refrain from joining the local or national Chamber of 
Commerce or any Employers’ Association, so long as such em- 
ployer had union labor employees. A review of the legislative 
history of the act disclosed that labor unions, which were very 
strongly organized and intrenched in State X, had been accus- 
tomed to exact such agreements from employers as a condition 
precedent to the acceptance or continuation of employment by 
members of the unions. Would this statute be constitutional? 
—22 minutes. 


Comment: Raises some interesting novelties in connection with fresh 
questions. Would test student’s originality. 











31. A citizen of Lee County, Illinois, was indicted, tried and 
convicted under an act of the General Assembly providing for the 
punishment of any person who should drink intoxicating liquor 
or be intoxicated in or about any railroad station, cars or plat- 
forms, and inflicting a more severe punishment than is provided 
for such offenses in other places. The defendant contended the 
act was unconstitutional and obnoxious to the fourteenth amend- 
ment to the Federal Constitution, as denying equal protection of 
state laws to various persons within its jurisdiction, and to sec- 
tions two and eleven of the Bill of Rights of Illinois, being the 
due process and equal penalty clauses, and to section twenty-two 
of article four of the State Constitution, which forbids special 
legislation. Which, if any, of said contentions is or are correct? 
Why ? — 15 minutes. : 


35. In 1901 the State of South Carolina prohibited the sale 
of intoxicating liquor as a private business and established state 
dispensaries for the sale of intoxicating liquors throughout the 
State. The United States demanded the license taxes prescribed 
by its internal revenue act for dealers in intoxicating liquors from 
each of the state dispensers. It being granted that the business q 
of the dispensers was state business and that the internal revenue pi 
act included within its terms state dispensers, was the internal a 
revenue act constitutional in so far as it taxes the liquor business i 
of the State? Is there any provision in the United States Con- 
stitution that applies? — 10 minutes. 


Comment: Should refer to provision of constitution specifically. 
Otherwise good for general discussion. 
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37. An auto bus company seeks to operate a bus line run- 
ning from New York to Boston through this state. It petitions 
the Public Utilities Commission for a license to so operate the 
line. The petition is rejected. The reasons given are that the 
highways over which it is desired to operate are already crowded 
with bus lines, local and otherwise, and ordinary automobile traf- 
fic to such an extent that further buses cannot be operated upon 
them without great inconvenience to the traffic already using 
such highways. Has the bus line any redress? May it operate 
without a license? — 12 minutes. 


39. State X established a State University at which instruc- 
tion in agriculture science and various industrial arts was to be 
an important feature. By the terms of the statute, the State Uni- 
versity was to be open only to persons of Caucasian descent. Some 
tuition was to be charged to students, but liberal appropriations 
from State funds were also made. There were within the confines 
of State X an excellent industrial training school and also a col- 
lege of liberal arts established as private institutions and open to 
persons of negro descent. No medical school for negroes existed 
within the State. What should be the outcome legally of an effort 
on the part of the regents of the State University to exclude (a) 
a negro applicant desiring to study medicine; (b) an applicant 
of the Chinese race lawfully domiciled within the State, desiring 
to study liberal arts: (c) a negro applicant desiring to study the 
industrial arts? — 22 minutes. 


Comment: Gives opportunity to raise issues in this field. 


The next six questions were approved by two out of the three schools 
schools represented : 


2. In 1926 Ice Packing Company of V. , W , agreed 
to sell Ice Distributing Company of P. ,O , certain quan- 
tities of ice monthly for a period of four years at a price of one 
cent per pound, settlements to be made every six months. The 
ice was to be furnished from the Packing Company’s plant at 
V. and delivered by truck at the Distributing Company’s 
plant at P . In 1927 Congress passed an act providing that 
effective July 1, 1927, the selling price of all ice transported in 
interstate commerce should not exceed one-half a cent per pound, 
exclusive of transportation charges. Deliveries were made under 
the contract until January 1, 1928. In subsequent litigation be- 
tween the parties the Distributing Company contended that the 
price of ice delivered after July 1, 1927, was controlled by the act 
of Congress. The Packing Company contended: 


(1) The Act of Congress, having been passed after the 
1926 contract was executed, was ex post facto and void as to this 
contract. 

(2) The Act of Congress was unconstitutional in that it 
unduly restrained the liberty of the parties in contracting. 

(3) The Act of Congress was unconstitutional as applied 
to this contract in that it would violate the Federal Constitution 
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inhibition against the passage of any “law impairing the obliga- 
tion of contracts.” 

(4) Since the power to legislate with respect to ice is not 
expressly granted to Congress by the Federal Constitution, Con- 
gress has no such power. 

Which, if any, of the above contentions is correct ?—17 
minutes. 


Comment: Excellent. The facts are simply stated; the specific de- 
fenses are given and answer required only as to those contentions. The 
time is sufficient. 


20. The courts, both Federal and State, frequently set aside 
statutes enacted by the legislature of the states on the ground 
that such statutes are in derogation of the Federal constitution 
or some law enacted by Congress. What special authority, if 
any, is there for such action on the part of the courts? — 9 
minutes. 


23. D, a Probate Judge of Massachusetts, was assessed in 
the sum of $61.50 upon his official salary for 1866-67 under the 
federal income tax statutes of that period, and paid the tax under 
protest. He then brought his action against the Collector of In- 
ternal Revenue in the U. S. Court of Claims to recover the same 
on the ground that the U. S. could not constitutionally tax the 
official salary of a state official. What should be the judgment? 
Why? — 6 minutes. 


30. A state, with the intention of providing work for citi- 
zens, passes an act prohibiting any employer of labor from em- 
ploying more than a specified percentage of aliens. Is this act 
constitutional under the United States Constitution? If not, 
what provision of the Constitution applies to it and may an alien 
inhabitant of the state affected by it claim its unconstitutionality 
and secure relief? — 10 minutes. 


38. D, the decedent, while domiciled and resident in New 
York, had kept in New York bonds issued by the State of 
Minnesota, and had depcsits of money in banks in the State of 
Minnesota, none of which had any connection with any business 
carried on by or for D in Minnesota, and all of which passed 
by his will probated in New York where he died. Could the State 
of Minnesota assess inheritance or succession taxes on the trans- 
fer of such bonds and deposits under the 14th Amendment to the 
United States Constitution? — 10 minutes. 


48. A St. Louis ordinance imposes a tax of one per cent on 
the gross proceeds of all sales from stock within the city. During 
the year 1926, Treat Coe of St. Louis buys cigars from Florida 
and from Cuba shipped direct to his St. Louis warehouse in wood- 
en cases containing 200 pasteboard boxes each. From this St. 
Louis warehouse he makes sales of some of these wooden cases for 
delivery to St. Louis retailers, for which he receives $20,000. 
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From the same warehouse he fills mail orders from persons 
outside of Missouri, each order being for one pasteboard box 
containing twenty cigars. From these sales he receives $15,000. 
To what extent, if any, is he liable to the tax imposed by the St. 
Louis ordinance? Give your reasons. — 40 minutes. 


Comment: Good test of complex issues which a practical situation 
would present. 


CONSTITUTIONAL LAW 
DISAPPROVED QUESTIONS 
The. following three questions were unanimously disapproved: 


6. The first ten amendments to the United States Consti- 
tution appear in the various state constitutions as The Bill of 
to be in harmony with the constitution itself? Why?—15 min- 
Rights. What in effect are the Bills of Rights and what rule of 
construction prevails when any of their provisions are found not 
utes. 


Comment: Type of question which can be very efficiently crammed 
into the head of any person of sufficient literacy to read and write. With- 
out practical significance. 


13. (a) What is a constitution? 
(b) What is the general classification of constitutions 
and give an example of each kind? 
(c) How, in general, are constitutions formed or 
adopted? , —9 minutes. 


Comment: Academic. Very bad. 


32. (a) Define the term “ex post facto.” 
(b) Define the terms “judicial legislation,” ‘“substan- 
tial compliance.” — 6 minutes..- 


Comment: Nebulous — No point to such questions. Merely test of 
literary technique. 
The next ten questions were disapproved by two out of three: 


8. A, a citizen of the United States, while traveling in 
Porto Rico was arrested and charged with publishing a criminal 
libel. This crime was a misdemeanor under the laws of Porto 
Rico. The code of criminal procedure of Porto Rico grants a 
jury trial in cases of felony but not of misdemeanors. A de- 
manded a jury trial, and was refused. He was then convicted 
by a judge without a jury and his conviction affirmed by the 
highest court of Porto Rico. A appeals to the Supreme Court of 
the United States. 

(a) What decision should be rendered? 

(b) Would your answer be the same if the above laws were 

in force in Alaska and the above events had transpired 
there? — 24 minutes. 


Comment: Too particularized. 
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11. What was the principal point decided in the celebrated 
Dartmouth College case, and what, if any provision, is found in 
the Constitution of the state of K and placed therein for the 
purpose of preventing the operative effect of the Dartmouth 
College case? — 9 minutes. 


14. To what extent and in what manner may the several 
states construe their own constitutions? — 6 minutes. 


18. What are the powers of the Supreme Court of Wis- 
consin under the Wisconsin Constitution? — 20 minutes. 


Comment: Requires memory only. 


22. To what extent is the construction of the Federal Con- 
stitution by the courts of the United States binding on the state 
courts? To what extent is the construction of a state constitution 
by its courts of last resort binding upon Federal courts? — 9 
minutes. 


Comment: Obvious. 


25. A statute of New York makes it a crime for any citizen 
of New York to do any act in aid of obtaining an annulment of a 
New York marriage by a foreign ecclesiastical organization. 
Mrs. Chester Van Astormont and Charles E. Steuer are con- 
victed in the New York Courts of violating the statute and they 
take out writs of error to the United States Supreme Court. 
The only material facts are that Mrs. Van Astormont left New 
York for the express purpose of securing such an annulment in 
Rome and that Mr. Steuer searched records in New York, secured 
transcripts thereof, prepared memoranda and mailed the same 
in New York to attorneys of Mrs. Van Astormont in Rome. Can 
either or both of the convictions be sustained? State first the 
determining issues in the cases, then present your answers and 
the reasons therefor. — 40 minutes. 


Comment: Impractical. 


33. An ordinance of the City of New York designates cer- 
tain streets as “one-way” streets. This ordinance is violated by X 
while on a continuous motor trip from Camden, New Jersey, to 
Stamford, Connecticut. Can he be punished? Give your reasons. 
— 40 minutes. 


Comment: Obvious—Time too long. Nothing to it except demand 
for general essay or yes-no answer. 


40. Answer the following questions ‘Yes’ or ‘No’ with a 
one-sentence statement of the underlying reason: 


Can Congress, by a general taxing statute, tax 
(a) A policy of marine insurance covering a shipment con- 
signed from New York to London? 
(b) A similar policy covering a shipment from London to 
New York? 
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(c) A bill of lading covering a shipment from Harrisburg 
to Pittsburgh? 
(d) A bequest to a state municipality? 
(e) A replevin bond given in a state replevin action? 
— 24 minutes. 
Comment: Too difficult. 


42. Name, if you can, the first case in which the Federal 
Supreme Court asserted the prerogative of declaring an act of 
Congress unconstitutional and give the name of the president 
under whose administration this occurred. State briefly the 
premises on which this prerogative was based.—9 minutes. 


Comment: Impractical. — Poor; too historical; test of memory 
rather than ability to apply. 


43. In determining whether or not an Act of Congress was 
enacted pursuant to and within the power and authority of the 
Constitution of the United States, what is the test to be applied? 
—9 minutes. 


Comment: Poor; too general. — Definitions disapproved. 


BILLS AND NOTES 
APPROVED QUESTIONS 
The following three questions were regarded as the best: 


1. On June Ist Smith gave Jones a check on the Portland 
Bank, dated July 1st. On June 3rd Smith, finding that the consid- 
eration for the check had failed, stopped payment thereon? On 
June 5th the check was endorsed and transferred by Jones to 
Brown in the due course of business and for valuable considera- 
tion, Brown having no knowledge whatsoever that the check had 
been dishonored, that payment thereof had been stopped, or that 
there was any infirmity in the check or defect in the title. On July 
2nd Brown presented the check to the Bank for payment, which 
was refused. Brown thereupon sued Smith and the Bank for the 

‘amount of the check. Should Brown have recovered against 
either defendant? (17 minutes) 


Comment: Presents a practical situation of frequent occurrence and 
of prime importance. It consists of a short statement of facts and a 
number of points are involved. The time to answer is sufficient. 


10. B Bank in B was a correspondent of the A Bank in N. 
On October 1, 1931, the A Bank sent checks and drafts aggre- 
gating $10,000 to the B Bank for collection. On Oct. 5, 1931, the 
B Bank had collected the amount due on the checks and drafts, 
and, to remit the proceeds, drew its check to the order of A Bank 
in the sum of $10,000 on the X Bank in N and mailed it to the 
A Bank. The check was received at A Bank in the mail on the 
morning of October 6. On October 5, the A Bank had been de- 
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clared insolvent and closed by the Superintendent of Banks, who, 
on October 6, took possession of its assets, for the purpose of 
liquidation. The Superintendent of Banks immediately presented 
B Bank’s check to the X Bank and had it certified. The B Bank 
had on deposit with the A Bank the sum of $30,000 and upon 
learning of the insolvency of A Bank it immediately telegraphed 
X Bank to stop payment on its check. The telegram was received 
by X Bank on October 6, and after the check had been certified. 
X Bank promptly notified the Superintendent of Banks before 
the check was presented for payment that payment thereof had 
been ordered stopped by the maker and that payment thereof 
would be refused. 


What are the rights of the A Bank and the Superintendent 
of banks as liquidator of the B Bank? (30 minutes) 


Comment: Presents a timely situation and deals with questions of 
importance such as insolvency of banks, the place of the superintendent 
of banks as liquidator, and the effect of certification of checks. 


22. A was indebted to B in the sum of $950.00 and had 
given him on different occasions two separate checks for the 
amount, each of which came back from the bank dishonored for 
want of funds. A then procured from C, by fraud and deceit, 
a check for $950.00 payable to B or his order and delivered such 
check to B who cashed the same at the bank, having no knowl- 
edge of the fraud and deceit practiced upon C. C brought suit to 
recover the amount of the check from B and it became necessary 
for the court to determine two questions, viz: (1) Under the 
Uniform Negotiable Instrument Law, in force in Illinois, could 
B be, “a holder in due course”’ since the check was not “negotiated 
to him;” and (2) could C recover on the facts stated if B were 
considered a “holder in due course.” How should these ques- 
tions be decided? Why? (15 minutes) 


In order of preference were the following two questions: 


3. D, a depositor in the Panama Bank, on the fifteenth and 
on the last day of each month made a check payable to W, his 
employee, for $125. W began altering these checks by raising the 
amount to $200. Six checks were altered in this way, the original 
amount and the alteration being the same in each case. All six 
were paid by the Panama Bank in the raised amounts on the day 
they were drawn. The alterations could not be detected by a 
reasonable examination. 

On the first day of each month the Panama Bank returned 
to D the checks paid and charged against his account during the 
preceding month, with a statement of his balance. The first two 
altered checks were returned to D on April 1, 1931. D did not 
examine the statements as to the checks paid in March, April and 
May, or the checks returned with these statements, until June 3, 
1931, when he discovered the alterations and immediately notified 
the bank. On June 2, W had absconded with certain funds which 
had been entrusted to him. 
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D brings an action against the Panama Bank to collect 
$1,200, the amount paid on the six checks, the bank having re- 
fused to recredit his account for this or any amount. What re- 
sult? (30 minutes) 


47. On February 1, 1916, the X Corporation by its presi- 
dent, who was duly authorized, signed a promissory note for 
$1,000, payable to John Smith or order, due ten years after date. 
A sinking fund was immediately started to pay all indebtedness. 
Smith indorsed the note in blank to Samuel Johnson. Five years 
after date the note was paid by the X Corporation, and Johnson 
noted in pencil across the face, “Paid in full with interest this 
first day of February, 1921.” The president of the X Corporation 
kept the note in his desk, to which the janitor, Mose Long, had 
access. Mose found the note, carefully erased any trace of the 
pencil marks mentioned above, and delivered it without endorse- 
ment to Breinstein and Company as payment on a house. Brein- 
stein and Company was ignorant of the facts. It sued the X Cor- 
poration and Mose Long in separate actions to recover the $1,000 
on the note. May Breinstein and Company recover? Why? (22 
minutes) 


Finally, there was some support for the next five questions: 


6. For value received X delivered to Y the following note, 
secured by a mortgage on real estate on a short form as provided 
by statute: 

“July 1, 1925 


Four years after date I promise to pay Y or order One 
Thousand ($1,000.00) Dollars with interest at 6% per annum 


payable semi-annually in advance. 
(Signed) x” 


In August, 1925, for value received Y endorsed the note and 
delivered a transfer of the mortgage to A. X did not pay the 
interest due January 1, 1926 or subsequently. In February, 1926 
A foreclosed the mortgage for non-payment of interest and after 
the sale there was still a deficiency of Five Hundred ($500.00) 
Dollars due on the note. On July 1, 1929, A presented the note 
to X for payment and immediately notified the endorser Y of 
the non-payment._ A then sued Y on the note. What result? (12 
minutes) 


20. M made and delivered a note payable to P or order. 
P indorsed it “Pay to X or order. P.” P died without delivering 
the note. A, his administrator, cancelled the former indorsement 
and indorsed the note “Pay to Y or order. A.” Y stole it from 
A, indorsed it “Pay to Z or order. Y” and sold and delivered it 
to Z, a bona fide purchaser for value without notice and before 
maturity. Whose is the note? (20 minutes) 


30. A executed and delivered to B his promissory note dated 
January 1, 1930, due one year after date, for $5,000. No con- 
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sideration passed between the parties and the note was obtained 
through fraud. On November 1, 1930, B endorsed the note and 
sold it to C, who paid B $4,000 for it and took it in good faith, 
not knowing of the fraud or that no consideration had passed be- 
tween A and B. When the note fell due A refused to pay it. Can 
C recover on the note from A; if so in what amount? (24 
minutes) 


Comment: Fraud in the inducement of instruments has developed 
some important rules. This and other points such as purchasing note 
for less than face value and the important question of consideration are 
involved, 


39. Plaintiff, sued on an instrument in writing, the first 
part of which was in the usual form of a negotiable promissory 
note. This was followed with a provision: “This note, one of 
a series of notes, having been given to payee as per contract for 
certain apparatus, it is hereby agree that the ownership and title 
to said apparatus remain in said payee until this note is fully 
paid.” Does the language in quotation prevent the instrument 
from being negotiable? Why? (12 minutes) 


Comment: A clear understanding of the principles involved in this 
question is of importance. 


46. P, a drawer-payee, indorsed a negotiable bill, payable 
one year after date, for the accommodation of E, the understand- 
ing being that the latter should use it to renew a like bill accepted 
by him, indorsed by P and held by X. E accepted the new bill, 
and negotiated it before maturity to H, who was not informed of 
the relation or understanding between P and E, and paid to E 
the amount thereof less 10 per cent; a statute prohibited loans 
at a rate of interest greater than 6 per cent, and made usurious 
instruments void to the extent of interest only. In an action 
brought by H against P, after due presentment and notice of dis- 
honor, what judgment? (20 minutes) 


BILLS AND NOTES 


DISAPPROVED QUESTIONS 
The following four were regarded as the worst questions: 


15. (a) What constitutes material alterations in a negoti- 
able instrument that will avoid its negotiability ? 
(b) What is a holder “in due course”? (6 minutes) 
Comment: Questions which involve only definitions are least desir- 
able. This applies to No. 15, 19 and 21. 
19. Who is a holder? Anomalous endorser? Party pri- 
marily liable? Acceptor? (18 minutes) 
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(a) Define a contract. 
(b) Distinguish between void and voidable contracts. 


(c) Give five essentials of a valid contract. 
(12 minutes) 


33. (a) Define banker’s acceptances and show how they 
differ from trade acceptances. (b) Doe, a reputable dealer in 
general merchandise, has reason to believe that he can sell 
$10,000 worth of frigidaires. Point out how, if at all, a banker’s 
acceptance will promote his plans. (10 minutes) 


Comment: Does not involve a principle of “bills and notes” but rather 
calls for a knowledge of a business situation, a question for economics. 


The next four were generally regarded as bad: 


13. What is a restrictive indorsement and what rights 
does it confer upon the endorsee? 


What is a qualified indorsement? A conditional in- 
dorsement? 
What is the effect of an indorsement payable to bearer. 
(9 minutes) 
Comment: Definition type—undesirable. 


14. (a) What form of negotiable instrument is a check? 
(b) What effect has certification of a check? 
(c) When is a check payable? (6 minutes) 
Comment: Questions 13 and 14 are of the definition type and do not 
permit analysis to come into play. 


27. (a) What is presentment? 
(b) What constitutes sufficient presentment. 
(6 minutes) 
Comment: There is even less reason to include a question which 


calls for a definition of “presentment” which does not involve a principle 
which is fundamental or unsettled. 


45. An instrument reads as follows: 
$500.00 J, M——_——. 


I promise to pay on demand for value received to the order of 
A. B. Jones—THREE HUNDRED & 00-100 Dollars ($3,000.00) 
with interest from date at 5‘@ per annum. This note payable at 


J, M 
X. Y. Smith” 


This note is placed in your hands with directions to sue on 
it. For what sum would you sue and from what date would 
interest be computed, if any? (6 minutes) 
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Some disapproval was registered as to the following five questions: 


4. Two partners, A and B, had a bank account in their 
joint names. B died, and his widow, as administratrix of his 
estate, drew a check on the account, for one-half of the amount. 
Was the check good? Why? (15 minutes) 


26. What are the requisites of a negotiable instrument? 


Do the following affect the validity and negotiable char-, 
acter of an instrument? Answer yes or no. 


(a) Instrument not dated. 
(b) Does not specify the value given, or that any value 
has been given therefor. 
(c) Designates a particular kind of current money in 
which payment is to be made. 
If instrument is otherwise negotiable, is its negotiability 
affected by the following (answer yes or no): 


(a) If it authorizes the sale of collateral securities in 
case the instrument be not paid at maturity? 


(b) If it waives the benefit of any law intended for the 
advantage or protection of the obligor? 


(c) If it gives the holder an election to require some- 
thing to be done in lieu of payment of the moneys? (9 minutes) 


Comment: While this question met with some disapproval, one com- 
mentator felt it a fair true-false question which “on the whole would 
compensate the student who pursues his studies diligently.” 


36. B made and delivered his negotiable note to the order 
of C Co., for $1,000, without consideration, and solely for C Co.’s 
accommodation. C Co. endorsed and deposited the note in the A 
Bank, and was credited with $1,000. The note is now due and 
has been duly protested for non-payment. 

Q. If the bank neither knew nor had reason to believe, 
when it credited the amount of the note to C Co., that the note 
was accommodation paper, has the bank a cause of action against 
B? (Answer yes or no.) 

Q. If the bank knew, when it credited the amount of the 
note to C Co., that the note was accommodation paper, has the 
bank a cause of action against B? (Answer yes or no) (2 minutes) 


Comment: The student who considered No. 26 a fair true-false 
question placed this question in the same class. 
37. May the payee be a holder in due course? Give argu- 
ments on both sides of this question. (18 minutes) 
43. What is necessary to constitute one a “holder in due 
course”? (9 minutes) 
Comment: Before the student enters the examination room, he 
should have some conception of what a “holder in due course” means. It 
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is therefore much more desirable to formulate a problem involving the 
conception than simply stating the principle itself. 


** * * * * 


As a whole these criticisms make an interesting comparison with 
those of the former jury. Here we find emphasized the element of time 
and a plea for consideration of the fact that the student taking the bar 
examination is under a severe strain. As in the former criticisms, the 
definition type of question is very much deprecated, and problem ques- 
tions requiring analysis and legal reasoning are favored. 

Comments on the questions in the subjects of Wills and Administra- 
tion and Evidence will appear in the next issue of “The Bar Examiner.” 





A State Council on Legal Education 


At a very interesting joint conference of representatives of law 
schools, bar associations and bar examiners, in New York City on March 
29, plans were discussed for the formation of a State Council on Legal 
Education. It was there forcefully pointed out that a number of different 
agencies are working separately on the problems pertaining to legal 
education and admission to the bar whose efforts could well be coordinated 
and thus made more fruitful. This is a very important step forward in 
bringing to bear, upon the solution of the difficult problems of the educa- 
tion of lawyers and the methods by which they are to be granted licenses, 
the knowledge and information possessed by these different sources. 

After a considerable discussion, a temporary chairman and a tem- 
porary secretary were elected and a steering committee appointed. It has 
been requested that the names of these temporary officers be withheld 
until a permanent organization has been formed. Another meeting will 
be held in the near future. 





News from the Boards 


On April 9, the Supreme Court of TENNESSEE promulgated a rule 
providing for two years of law study in that state, effective in 1934. The 
two full-time, one-year law schools in Tennessee, the Cumberland Law 
School and the Lebanon College of Law, both at Lebanon, are, it is pre- 
sumed, revising their curricula to meet this requirement. Although the 
State Bar Association had recommended that the period of law study 
be extended to three years, Chief Justice Grafton Green stated that due 
to economic conditions at the present time the Court did not consider it 
was justified in extending the time to more than two years for the present. 
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The Court also fixed a fee of $10.00 for repeaters taking the bar exam- 
ination. 





A reflection of the results of the last bar examination in MASSA- 
CHUSETTS, which was taken by 693 and passed by only 130, is seen in 
a bill introduced in the legislature requiring the members of the Massa- 
chusetts examining board to correct every examination paper themselves 
instead of making use of assistants and only personally marking papers 
in the doubtful zone. During the last year there have been exactly 1,400 
bar examination papers written in Massachusetts, and the enormous 
amount of work which this would entail for the five members of the Massa- 
chusetts Board is readily perceptible to all bar examiners. 

The bill is in reality a protest against the efforts of the Board to 
maintain high standards of admission to the bar. By a vote of 19 to 9 
the senate referred to the Massachusetts Supreme Court a query as to the 
constitutionality of the act and asked for an opinion as to whether the 
legislature had the power to make such a specific requirement of the Board 
of Examiners. In an advisory opinion just rendered the Court declared 
the bill unconstitutional. 





The Supreme Court of TEXAS has acted favorably on the rules sub- 
mitted by the Board of Bar Examiners, and effective July 1, 1932, a high 
school education or its equivalent will be required of all candidates taking 
the bar examinations. 

Another important modification of the rules in that state was also 
made, affecting the diploma privilege. Heretofore there have been ad- 
mitted without examination the graduates of five Texas law schools and 
of all schools outside of the state which have been approved by the Amer- 
ican Bar Association and of several which have not. In the future, how- 
ever, in addition to those having diplomas from the five local schools ap- 
proved by the Board, this privilege will be extended only to such graduates 
of law schools approved by the American Bar Association as are eligible 
to be admitted to the bar of the state in which such school is located with- 
out examination. Thus the diploma privilege, which under former rules 
could be exercised by graduates of any of the 81 law schools approved by 
the American Bar Association and two unapproved Texas schools, is now 
confined to those candidates having a degree from one of only 23 institu- 
tions. These graduates must also furnish sufficient evidence of good 
moral character. 

A further change is made in the rules concerning the admission of 
attorneys from other states, who are now required to have only three 
years of practice in such jurisdictions before being entitled to admission 
in Texas. 
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